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failure; and under such conditions it may be doubted whether the 
convention will ever submit its proposals to the people for adoption or 
rejection. On the other hand, if the convention should return in Sep- 
tember, 1921, with a satisfactory agreement upon the subject of Cook 
County representation, it is possible that a proposed constitution may 
be submitted containing a number of desirable changes from the exist- 
ing constitution; but not dealing as fully as it was hoped with many 
problems (such as that of revenue) for which the convention was pri- 
marily assembled. 

Declaratory Judgments. A new field for judicial action in this 
country has been opened by recent legislation with respect to declara- 
tory judgments. Declaratory judgments have been long used in 
England and have served useful and desirable purposes, but in this 
country the movement for such an extended use of the courts is rela- 
tively new. 

The New Jersey chancery act of 1915 provides that: "Subject to 
rules, any person claiming a right cognizable in a court of equity, under 
a deed, will or other written instrument, may apply for the determina- 
tion of any question of construction thereof, in so far as the same affect 
such right, and for a declaration of the rights of the persons interested." 

Florida in 1919 passed an act similar to but broader in scope than 
the New Jersey legislation of 1915. Michigan and Wisconsin, also in 
1919, enacted laws going much further than the legislation of New 
Jersey and Florida. The Michigan legislation is the broader in scope. 
The Michigan statute provided that: 

'"No action or proceeding in any court of record shall be open to 
objection on the ground that a merely declaratory judgment, decree or 
order is sought thereby, and the court may make binding declarations 
of rights whether any consequential relief is or could be claimed or 
not, including the determination, at the instance of anyone claiming 
to be interested under a deed, will or other written instrument, of any 
question of construction arising under the instrument and a declaration 
of the rights of the parties interested." 

The Michigan statute, although brief, also provided in the broadest 
manner for the settlement of issues presented to the court in proceed- 
ings so authorized. The Wisconsin act of 1919 is briefer and narrower 
in character than that of Michigan and provides: 

"Equitable actions to obtain declaratory relief may be brought and 
maintained in the circuit court and in matters of which the supreme 
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court has original jurisdiction in the supreme court, and it shall be 
no objection to the maintenance of such an action that no consequential 
relief is sought or can be granted if it appears that substantial doubt or 
controversy exists as to the rights or duties of parties, and that either 
public or private interests will be materially promoted by a declara- 
tion of the right or duty in advance of any actual or threatened inva- 
sion of right or default in duty. The judgment rendered in such an 
action shall bind all the parties thereto and be conclusive and final as 
to the rights and duties involved." 

The New York Civil Practice Act, enacted in 1920, provides by 
section 473 that the supreme court shall have power in any action or 
proceeding "to declare rights and other legal relations on request for 
such declaration, whether or not further relief is or could be claimed, 
and such declaration shall have the force of a final judgment." 

Early in 1921 the Kansas legislature passed a declaratory judgment 
statute almost identical with the Michigan act, 1 which was signed by 
the governor on February 21. 

Recent American legislation regarding declaratory judgments is 
directly copied from England. The declaratory judgment in England 
dates from legislation of 1850 and 1852, but the longest step toward the 
common use of such judgments was taken by rule of the English Supreme 
Court of Judicature in 1883. 

The statutes enacted in New Jersey, Florida, Michigan and Wis- 
consin and New York do not involve the only cases or the earliest ones 
in which some use has been made of declaratory judgments in this 
country. Illinois added to her chancery act in 1911 a provision that: 
"The court may hear and determine bills to construe wills, notwith- 
standing no trust or question of trust or other questions are involved 
therein." A number of proceedings authorized by statute in the sev- 
eral states have some of the characteristics of declaratory judgments. 

One of the earliest provisions for what may perhaps be termed a 
declaratory judgment in this country is that involved in a New Jersey 
act of 1873. This act provides that within one year after an act or 
joint resolution has been filed with the secretary of state, if "the gov- 
ernor or the person administering the government shall have reason 
to believe that any such law or joint resolution was not duly passed by 
both houses of the legislature, or duly approved as required by the 
constitution of this state, he may, in his discretion, direct the attorney 

1 19 Michigan Law Review, 537. 
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general to present a petition to the supreme court of this state, setting 
forth the facts and circumstances, and praying that the said law or 
joint resolution may be decreed to be null and void." Two or more 
citizens are also authorized to present a petition to the court, in the 
same manner as is the attorney general when directed by the governor. 2 

In seven states of this country, state constitutions require the high- 
est court to give advisory opinions under certain conditions to other 
departments of the state government. Constitutional provisions in 
the seven states vary as to the conditions under which opinions may 
be required and as to who may ask for opinions. The theory of advis- 
ory opinions originally was that the court should to some extent serve 
as a legal advisor upon important questions, and that such opinions 
should not be controlling as judgments of the court. There has, how- 
ever, been a growing tendency in the courts themselves to regard such 
opinions as authoritative; and to the extent that they are regarded as 
authoritative, they become substantially equivalent to declaratory 
judgments. 3 

The declaratory judgment is of course different from advisory opin- 
ions, as it is also from the decision of a moot issue by a court. The 
declaratory judgment is a final one binding on the parties, as to the 
issue presented. The decision of a moot case may be regarded as a 
dictum; while an advisory opinion is still in theory a mere legal opinion 
as to the law without reference to an actual dispute, having no binding 
effect upon future litigation. As a matter of fact, however, the advisory 
opinion has come to be regarded by the courts as of more or less bind- 
ing determination of the law. 

In the case of Anway v. Grand Rapids Railway Company 4 the 
supreme court of Michigan declared invalid the declaratory judgments 
act of that state. The majority of the court took the view that the 
issue presented for a declaratory judgment was a moot issue, and that 
the law did not provide for the exercise of what was properly a judicial 
function, both because of the moot character of the question presented, 
and because the determination by the court in making a declaratory 
judgment was not to be executed by the court itself. The minority 

2 New Jersey Compiled Statutes (1910), IV, p. 4978. See in re "An Act to 
amend an act entitled 'An Act concerning public utilities,'" 83 New Jersey Law, 
303 (1912). 

3 For a full review of advisory opinions, see Ellingwood, Departmental Co-ov- 
eralion in State Government. 

4 211 Mich. 592, 179 N. W. 350 (1920): 19 Michigan Law Review, 86. 
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more properly took the view that the issue to be presented under the 
declaratory judgment act was limited to the bona fide issue of law 
between parties (upon which their legal rights depended), and that a 
judgment thereunder when rendered would be capable of subsequent 
judicial enforcement, if either party acted contrary thereto. The 
movement for declaratory judgment, may, however, be to some extent 
suspended by the adverse decision in the Michigan case, although in 
this case the merits of the argument seem to be rather distinctly with 
the minority. 

Divided Legislative Sessions in Oregon. Several years before the 
adoption of the divided legislative session plan by constitutional 
amendment in California in 1911, similar plans had been advocated in 
Oregon. Resolutions for constitutional amendment to put such a 
plan into effect failed of adoption at several later sessions of the legisla- 
ture. In 1920 an amendment for the purpose, submitted to the voters 
through the initiative by the state taxpayers' league, was defeated at 
the election by a large majority. 

It provided for the division of the regular biennial session of the 
legislature into two periods, approximately two months apart; the 
first, of not more than forty days, for the introduction and considera- 
tion of measures, final action being permitted only in case of govern- 
mental appropriations; the second, of not more than ten days, for final 
action on the tentatively approved measures continued from the first 
period, amendment being permitted only by a four-fifths vote of the 
members elected to each house. There were additional matters 
included in the proposed amendment, and it conflicted more or less 
with another submitted at the same election. 

Supporters of the divided session urged that it would allow members 
of the legislature to "study and digest" the enormous mass of proposed 
legislation, in contrast with present conditions under which congestion 
of business and hasty and ill-considered action invariably prevail; that 
similar scrutiny by administrative officers would also be thus facili- 
tated; that, best of all, through discussion by the press and by con- 
ferences of members and their constituents public opinion could thus 
be brought to bear upon all legislative action. "It is, in short, the 
taking of the people into confidence of the legislature and offering 
them a chance to say which bills they want passed and which they do 
not want passed." "In effect the plan would do much the same 
thing that is done by the referendum without the delay and trouble 



